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July 30, 2004, Released; July 23, 2004, Adopted 

ACTION: [*1] ORDER ON RECONSIDERATION AND FOURTH REPORT AND ORDER 

JUDGES: 
By the Commission 

OPINION: 
I. INTRODUCTION 

1, In  this order, we address pending petitions for reconsideration filed by Sprint Corporation 
(Sprint), United States Telecom Assoclatlon, Inc. (USTA), and MCI Worldcom, Inc. (MCI). n l  
Petitioners seek reconsideration of an order which, among other things, directed the 
Universal Service Administrative Company (Admlnlstrator or USAC) to cancel any funding 
commitments under the schools and llbraries support mechanism that were made in violation 
of the Communications Act, as amended (the Act), and to recover from the service providers 
any funds that had already been dlstrlbuted pursuant to an unlawful funding decision. n2 For 
the reasons discussed below, we agree with petitioners that we should seek recovery from 
schools and libraries In certaln Instances, and therefore grant their petitions In part. We also 
resolve the llmited question raised In the Second Further Notice in CC Docket No. 02-06 of 
from whom we will seek recovery of schools and librarles funds disbursed in violation of the 
statute or a rule. n3 We modify our requirements In thls area so that recovery is directed at 
whichever [*2] party or partles has committed the statutory or rule violation. 

n l  Petition for Reconsideration of Commitment Adjustment Order by United States Telecom 
Association, CC Docket Nos. 96-45 and 97-21, flled November 8, 1999 (USTA Petition); 
Request for Reconsideration of Adjustment Order by Sprint Corporation, CC Docket Nos. 96- 
45 and 97-21, filed November 8, 1999 (Sprint Petition); Petition for Reconsideration of 
Adjustment Order by MCI-Worldcom, Inc., CC Docket Nos, 96-45 and 97-21, filed November 
8, 1999 (MCI Petition). 

n2 Changes to the Board of Directors of the National Exchange Carrier Association, Inc., CC 
Docket Nos. 97-21 and 96-45, Order, FCC 99-291 (rel. Oct. 8, 1999) (Commitment 
Adjustment Order). 
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n3 See SgLools and Libraries Universal Service S u p ~ o r t  Mechanism, CC Docket No. 02-6, 
Third ReDort and Order and Second Further Notice of ProDosed Rulemakina, 18 FCC Rcd 
26912-(2003J. (Second Further Notice). We will address other issues raised in the Second 
Further Notice in one or more later decisions. 

11. BACKGROUND 

2. Under section 254(h)(l)(B) of the Act, “all telecommunications carriers serving a 
geographic area [*SI shall, upon a bona fide request for any of [their] services that are 
within the definition of universal service under subsection (c)(3) of this section, provide such 
services to elementary schools, secondary schools, and libraries for educational purposes” at 
discounted rates. n4 Under section 254(h)(l)(B)(ii), carriers providing discounted service 
pursuant t o  254(h)( l)(B) are entitled to receive reimbursement from the universal service 
support fund. 175 In the Universal Sewice Order and subsequent implementing orders, the 
Commission implemented this statutory mandate by establishing the schools and libraries 
universal service support mechanism and assigning the day-to-day tasks of running the 
program to  the Administrator. n6 Under this program, eligible schoois, libraries, and 

discounts on eligible telecommunications services, Internet access, and Internal connections. 
n7 After a n  applicant is approved for discounted service, the Administrator reimburses the 
provider out of the universal service fund for the discounted services. n8 

.-----* - i i Z L  ‘ “ - 1  _ _  . -  _.. - - - -. - -<? tIsi3; k’2? ~;m“u~s and :iSrarier, may appiy t o  tns Administrator for 

n4 47 U.S.C. 6 254(h)(1)(8). [*4] 

n5 47 U.S.C. 6 254(h)(l)(B)(ii), 

n6 Federal-State j o i n t  Board on Universal Sewice, CC Docket No. 96-45, Report and Order, 
1 2  FCC Rcd 8776 (19972 (Universal Service Order), as corrected by Federal-State Joint Board 
on Universal Service, CC Docket No. 96-45, Errata, FCC 97-157 (rel. June 4, 1997), affirmed 
in part, Texas Office of  Public Utility Counsel v .  FCC, 183 F.3d 393 (5th Cir. 19992 (affirming 
Un/versai Service Order in part and reversing and remanding on unrelated grounds), cert. 
denied, Celpage, Inc.. v. FCC, 120 S. Ct. 2212 (May 30, ZOOO), cert. denied, AT&T COCD. v. 
Cincinnati Bell Tel. Co., 120 S .  Ct. 2237. (June 5 ,  ZOOO), cert. dismissed, GT€ Service Corn. v. 
FCC, 121 S. Ct. 423 (November 2, 2000). See also Changes to the Board of Directors o f the  
National Exchange Carrier Association, Inc., Federal-State Joint Board on Universal Service, 
CC Docket Nos. 97-21 and 96-45, Third Report and Order in CC Docket No. 97-21 and Fourth 
Order on Reconsideration in CC Docket No. 97-21 and Eighth Order on Reconsideration in CC 
Docket N ~ 9 6 - 4 5 ,  13 FCC Rcd 25058 (1998) (Eighth Order on Reconsideration) (naming 
USAC as permanent Administrator of the universal service fund). [*SI 

n7 47 C.F.R. 55 54.502, 54.503. 

n8 Universal S e r v i c a d e r ,  12 FCC Rcd at 9026-27, 9082-83. 

3 .  I n  the Commitment Adjustment Order, the Commission noted that the Administrator, 
through standard audit and review processes, had discovered that It had committed funding 
for discounts to a small number of applicants in violation of certain requirements of the Act in 
the first year of the schools and libraries universal service program. n9 The Act states that 
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only those services within the definition of "unlversai servlce" as developed by the 
Commission will be supported by the universal service mechanisms. n10 The Act also 
requires that telecommunications services provided a t  discounted rates to schools and 
libraries shall be provided only by telecommunications carriers, n l l  

n9 Funding Year 1998 (previously known as Funding Year 1) of the universal service support 
mechanism for schools and libraries began on January 1, 1998, and ended on June 30, 1999, 
See FederalZState Joint Board an Universal Service, CC Dock e t  N o a - 4 5 .  Fifth Order on 
Recons_ ide ra t i os !  Fou_rthReeq_&-m-d -Q&,.13CRcd _ 1 _ 4 9 1 ~ 5 , . . 1 4 ~ ~ ~ U 9 9 ~ - 1  t * 61 

n10 47 U.S.C. 4 254(h)(l)(B). 

n l l  47 U.S.C. 6 254(h)(l)(B), I n  the Universal Service Order, the Commission determined 
t h a t t h e t e r m 'I  t e I e co m m u n i cations se rv i ces 'I e n co m pa ss e s o n I y t e I e co m m u n i ca t i on s p ro v i d e d 
on a common carrier basis. 32 FCC Rcd at 9177-78, 

4. The Administrator discovered t%O cStFgorles of commitments that violated these 
requirements: (1) commitments seeking discounts for ineligible services; and (2) 
commitments seeking discounts for services to be provided by non-telecommunications 
carriers. 1112 Upon discovery of these violations, the Administrator requested guidance from 
the Commission on how to proceed. n13 

n12 Commitment Adjustment Order, para. 4. 

n13 Id.  a t  para. 2. 

5. I n  the Commitment Adjustment Order, the Commission concluded that the law required it 
to seek repayment of these unlawfully distributed funds, n14 It noted that in OPM v. City of 
Richmond, the Supreme Court heid that, under the Appropriations Clause of the U.S. 
Constitution, no funds could be disbursed from the Treasury without express Congressional 
authorization. [ * 7 ]  n15 The Commission found that, even though the schools and libraries 
program did not involve monies drawn from the Treasury, the principle that a federal agency 
could not "'grant . . a money remedy that Congress has not authorized'" compelled the 
Commission to  seek repayment of any funds distributed In vlolation of the Act. n16 It further 
noted that because disbursements in violation of the Act created a Government "claim," the 
Debt Collection Act (hereinafter "DCA") required it to  seek repayment. n17 

n14 Id. a t  para. 7. 

n15 Id.  (citing OPM v. Citv of Richmond, 496 U.S. 414, 424 (1990)). 

n16 Id. (quoting QPJV~ 496 U.S, a t  415). 
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n17 Id. at  para. 10, I n  the Commitment Adjustment Order, the Cornmission referred to this 
statute as the Debt Collection Improvement Act ("DCIA"). However, the Debt Collection 
Improvement Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321 (1996), merely amended the 
underlying statute, the Debt Collection Act of 1982, Pub. L. No. 97-365, 96 Stat. 1749 
(codified as amended a t  31 U.S.C. 66 3701 etseq.) ("DCA"), which itself constituted an 
amendment to the Federal Claims Collection Act of 1966. We hereinafter refer to the statute 
a s  the OCA. [ * 8 ]  

6. The Commission stated that i t  would seek repayment from service providers rather than 
schools and libraries because the providers "actually receive disbursements of funds from the 
universal service support mechanism." n18 I t  therefore directed the Administrator to (1) 
cancel all or any part of a cornmltment to fund discounts for ineligible services or the 
provision of telecommunications services by non-telecommunications carriers; and (2) deny 
payment o f  any requests by providers for compensation for discounts provided on such 
services. n19 I t  further directed the Administrator to seek repayment from the service 
provider of any unlawful funding that had already been distributed. n20 Finally, the 
Commission directed the Administrator to present an implementation plan for Commission 
approval identifying the specific amounts of funds that were wrongfully disbursed and 
proposing methods of collectlon Including admlnistratlve offset where practical. n21 

n18 Id. a t  para. 8. 

n19 Id. 

n2O Id. at para. 9. 

n21 Id, at para. 11. 

7. USTA, MCI  WorldCorn, and Sprint flled Petitions for Reconsideration of the Commitment 
Adjustment Order. n22 The main objection [*9] raked on reconsideration was that the 
Commission should seek repayment from the schools and libraries rather than service 
providers. n23 USTA also argued that the legal authorities relied upon by the Commlssion in 
seeking repayment are inapplicable and provide no support the Commission's decision to 
recover funds, and that i t  would violate due process for the Commission or USAC to recover 
alleged unlawful payments when the Commission has establlshed no rules providing for the 
recovery of alleged unlawful payments. n24 

n22 Public Notice, Correction, Report No. 2425, released July 13, 2000; erratum released 
July 24, 2000, 2000 WL 963967 (F.C.C,), Comments In support of the petitions for 
reconsideration were filed by Nextel Communications, Inc. and AT&T Corp. 

n23 See, e.g., MCI WorldCorn Petition at 3-6; Sprint Petition at 2-3; USTA Petition a t  7. 

n24 USTA Petition 

8.  Pursuant to the Commitment Adjustment Order, USAC submitted to the Commission its 
plan to  collect universal service funds that were disbursed In violation of the statute or a rule, 

kn+tn. 'tlTIT1' I P V ~ C  r n m l r ~ c ~ a r r h l r ~ t r i ~ v ~ ?  m=915rl l~rle4e8hh930048601285d3efdde&csvc=l... 
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n25 Subsequently, in 2000, a group of service providers (whlch Included petltloners) 
proposed [ * 101 an alternate plan of recovery. n26 The principal feature of the service 
providers' proposed plan was that in all cases of wrongful funding, except where funding was 
issued for work done by an ineligible provider, the service provider would be reimbursed for 
any discounted servlce performed prior to notice of fundlng adjustment, and the 
Administrator would recover funding from the schools or libraries directly* Later In 2000, the 
Commission adopted with minor modifications USAC's plan to implement the requirements of 
the Commitment Adjustment Order. n27 

n2S See Letter from D. Scott Barash, Vice President and General Counsel, USAC, to Magalie 
Roman Salas, Secretary, Federal Communications Commission, dated October 1, 1999, 

n26 Ex Parte Letter, from AT&T Corp., CommNet Cellular, Inc., the Competitive 
Telecommunications Association, MCI WorldCom, Inc., Nextel Communications, Sprint 
Corporation, and the United States Telecom Association, CC Dockets No. 97-21 and 96-45, 
filed February 1, 2000 ( € x  Parte Letter). 

n 27 Chanaes to-tke Board of Directors of the National Exchange Carrier Association, Inc., 
Federal-State Joint Board on Universal Service, 15  FCC Rcd 229 75 (20001 (Com rn itm en t 
Adjustment Implementation Order), petition for review pending sub, nom. United States 
Telecom Ass'n v. FCC, Case Nos. 00-1501, 00-1501 (D.C. Clr. filed Nov. 27, 2000), [*ll] 

9. Since then, USAC has pursued recovery for both statutory and rule violatlons from service 
providers consistent with the requirements of the Commitment Adjustment Order and the 
Commitment Adjustment Implementation Order, I n  2003, the Commission sought comment 
generally in the Schools and Libraries Second Further Notice whether additional safeguards or 
procedures are needed to address the matter of funds disbursed in violation of the statute or 
a rule. Among other things, we specifically sought comment on whether to modify our 
current requirement that recovery be directed at servlce providers. n28 

n28 Second Further Notice, 18 FCC Rcd at 26947, 

111. DISCUSSION 

10, Based on the more fully developed record now before us, we conclude that recovery 
actions should be directed to the party or parties that committed the rule or statutory 
violation in question. n29 We do so recognizing that in many instances, this will likely be the 
school or library, rather than the service provider, We thus grant the petitions for 
reconsideration in part, and deny the petitions to the extent they argue that recovery should 
always be directed at the school [*12] or library. This revised recovery approach shall apply 
on a going forward basis to all matters for which USAC has not yet issued a demand letter as 
of the effective date of this order, and to all recovery actions currently under appeal to either 
USAC o r  this agency. We do not intend to modify any recovery action in which the service 
provider has satisfied the outstanding obligation or for which USAC has already issued an 
initial demand letter. n30 

n29 USTA Petition at 5; Sprint Petition at 1; MCI Petition a t  2. Numerous parties that filed 
comments on this issue in the rulemaking docket support this change. See Bellsouth 



Comments at 4; Cox Comments a t  9; GCI Comments at 5; Qwest Comments a t  10; SBC 
Comments at 5; Sprint Comments a t  7-8; Verlzon Comments at 4-5; Hayes Reply at 5; IBM 
Reply a t  7; Nextei Reply a t  2.  

n30 W e  note, however, that any service provider Is free to challenge a recovery actlon 
directed to  it If the time frame for seeking an appeal from USAC or the Commission has not 
yet run, 

11. We now recognize that the beneflciary In many situations is the party In the best position 
to ensure compliance with the statute and our schools and libraries support 
mechanism [ *13] rules. A t  the time the Cornmission adopted the Commitment Adjustment 
Order, USAC had been distrlbutlng funds through the schools and libraries mechanism for 
only one year. The Cornmission and USAC then faced a limited range of situations In which 
statutory or  rule violatlons had occurred requlrlng the recovery of funds. n31 Thus, the 
Commission lacked a full appreciatlon for the wlde variety of situations that could give rise to 
recovery actions in which the school or library would be the party most culpable. The school 
or library is the entity that undertakes the various necessary steps In the appllcation process, 
and receives the direct benefit of any servlces rendered. The school or library submits to 
USAC a completed FCC Form 470, setting forth Its technological needs and the servlces for 
which it seeks discounts. The school or library is required to comply wlth the Commission's 
competitive bidding requirements as set forth In sections 54.504 and 54.511(a) of our rules 
and related orders. The school or library is the entity that submits FCC Form 471, notifylng 
the Administrator of the services that have been ordered, the service providers with whom it 
has entered into agreements, [*14] and an estimate of the funds needed to cover the 
discounts to be provided on eligible services. 

n31 As noted above, the Commitment Adjustment Order provided two examples of  fund 
disbursements resulting In statutory violation requlring recovery: (1) funding commltted for 
ineligible services, and (2) funding for telecommunications services provided by non- 
telecommunications carriers. Commitment Adjustment Order at para. 4. 

12. To be sure, service providers have varlous obligations under the statute and our rules as 
well. Among other things, the service provider Is the entity that provides the supported 
service, and as such, must provide the servlces approved for funding within the relevant 
funding year. The service provider is required under our rules to provide beneficiarles a 
choice of payment method, and, when the beneficiary has made full payment for services, to 
remit discount amounts to the beneficiary within twenty days of receipt of the reimbursement 
check. But in many situations, the service provider simply is not in a position to ensure that 
all applicable statutory and regulatory requirements have been met, n32 Indeed, In many 
instances, a service provider may [*1S] well be totally unaware of any violation. In such 
cases, we are now convinced that it Is both unrealistlc and inequitable to seek recovery solely 
from the service provider. 

n32 See, e.g., M C I  Petition a t  3 (service provider does not have authority or ability to review 
the eligibility of requested servlces); USTA Petition a t  7 (service provider does not provide 
data contained in funding application); GCI Comments a t  6 (service provider may be totally 
unaware that applicant not in compliance with rules); Qwest Comments at 10 (servlce 
provid.er has limited ability to monitor how appllcant uses service), 

13. We conclude that recovering disbursed funds from the party or parties that violated the 
statute or a Cornmission rule will further our goals of minimizing waste, fraud and abuse in 
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the schools and libraries support mechanism, We are concerned that the current recovery 
requirements that are subject to petitions for reconsideration do not place sufficient incentive 
on beneficiaries to ensure compliance with all relevant statutory requirements and our 
implementing rules, Indeed, some parties note that under our current recovery procedures 
beneficiaries often do not directly bear the [*16] consequence of any failure to comply with 
our rules. n33 We conclude that directing recovery actions to beneficiaries In those situations 
where the beneficiary bears responsibility for the rule or statutory violation will promote 
greater accountability and care on the part of such beneficiaries. 

n33 W e  note that a number of parties argue that it is often difficult for a service provider to  
recover funds disbursed in violation of the statute or a rule from a school or library, because 
such entities may not have monies available in their budgets to make such repayments, and 
service providers are reluctant to jeopardize their good will with the beneficiary. See, e.g., 
Cox Comments a t  9; Hayes Reply at 3-4. 

14. We believe that recovering disbursed funds from the party or parties that violated the 
statute or rule sufficiently addresses USTA's concern that our prior holding in the 
Commitment Adjustment Order was inequitable. We note, however, that contrary to USTA's 
claim that we had no rules providing the recovery of funds disbursed in violation of the 
statute or a rule, our debt collection rules have been In place for some time. n34 And, as 
explained below, those rules are [*17] applicable to the situation presented here. n35 

n34 See 47 C.F.R. tj 1,1901 etseq. 

n35 I n  its comments to the Commission, but not Its Petition, USTA cites to  €&ern 
€nLearises v ,  Apfel, 524 U.S. 498 (19982 for the propositlon that the Commitment 
Adjustment Order is so unfair that it violates the takings and due process clauses of the Fifth 
Amendment. We note, however, that with this Order, we will no longer seek repayment only 
from service providers. We believe that €astern hterprises was never relevant to this 
decision, but even if it was, our decision today would end Its relevance. In Eastern 
Enterprises, the Court found the federal statute to be unconstitutional as applied to a coal 
company that had ceased mining over 25 years before enactment of the statute and had 
never signed the agreement that formed the basis of the statutory obligation. Here, the 
providers have or had a direct relationship to the customer benefiting from the discount paid, 
and the providers received the discount payment from the fund. They also provlded the 
discounted service in close approximation to the time recovery was sought by the 
Commission. These factual distinctions also show that there is no constitutional due process 
violation. [*18] 

15. We direct USAC to make the determinatlon, in the first instance, to whom recovery 
should be directed in individual cases. I n  determining to which party recovery should be 
directed, USAC shall consider which party was In a better position t0 prevent the StatUtOfy O f  
rule violation, and which party committed the act or omission that forms the basis for the 
statutory or rule violation, For instance, the school or library is likely to be the entity that 
commits an act or omission that violates our competitive bidding requirements, our 
requirement to have necessary resources to make use of the supported services, the 
obligation to calculate properly the discount rate, and the obligation to pay the appropriate 
non-discounted share. On the other hand, the service provider is likely to be the entity that 
falls to  deliver supported services within the relevant funding year, fails to properly bill for 
supported sewices, or delivers services that were not approved for funding under the 
governing FCC Form 471. We recognize that In some instances, both the beneficiary and the 
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service provider may share responsibility for a statutory or rule violation. In such situations, 
USAC may initiate [*19] recovery action against both parties, and shall pursue such claims 
until the amount is satisfied by one of the parties. Pursuant to section 54,719(c) of the 
Commission's rules, any person aggrieved by the action taken by a divlsion of the 
Administrator may seek review from the Commission. n36 

n36 47 C.F.R. 3 54,719. The standard of review such an appeal is de novo. 47 C,F,R, 5 
54.723. 

16, We note that USAC's determinatlon concerning which party should be the recipient of the 
demand letter does not limit the Enforcement Bureau's ability to take enforcement action for 
any statutory or rule violation pursuant to section 503 of the Act. n37 Any recipient of the 
demand letter is obligated to repay the recovery amount by the deadlines described In the 
Commitment Adjustment Implementation Order. Failure to do so may subject such recipients 
to enforcement action by the Commission in addition to any collection action. n38 

n37 47 U.S.C. 6 503. 

n38 See Commitment Adjustment Imdementation Order, 15 FCC Rcd at 27980-81, 

17. We also specifically address the issue of whether a service provider should be 
subject [ * t o ]  to a recovery action in sltuatlons where It is sewing as a Good Samaritan. 
n39 In light of our decision today, we anticipate that recovery would be directed in most 
instances to the school or library. We conclude that Good Samaritans should not be subject 
to recovery actions except in those situations where the Good Samaritan Itself has committed 
the  act or omission that violates our rules or the governing statute. 

n39 See, e.g., Bellsouth Comments at 5-6; Cox Reply at 10. The Good Samarltan policy Is a 
procedure that USAC has implemented to address specific Situations In which a funding 
commitment has been approved, services have been rendered and paid for by the applicant 
a t  the undiscounted rate during a particular funding year, but the Billed Entlty Applicant 
Reimbursement (BEAR) cannot be processed for varlous reasons, such as the service 
provider originally selected by the applicant has gone out of business, or filed for baikruptcy 
protection before receiving BEAR payment(s) for the applicant. Under those circumstances, 
USAC permits the applicant to obtain BEAR payments through a substitute service provider, 
known as  Good Samaritan. See USAC's website, 
http ://www.sl/univeresalservice.orq/reference/aoodsam.aso, The role of  the Good Samaritan 
is simply to receive the BEAR payment from USAC and pass the reimbursement through to 
the applicant, [*21] 

18. We briefly address petitioners' remaining arguments. First, USTA argues that the 
authorities on which the Commission relied, chlefly the OPM decision and the DCA, are 
inapplicable to the funds a t  issue and thus offer no support for our determlnatlon to seek 
repayment of funds disbursed to providers in violation of the Act. n40 We cannot agree. The 
authority, as well as the responsibility, of the Government to seek repayment of wrongfully 
distributed funds is well established as a matter o f  federal law. n41 



service provider may share responsibility for a statutory or rule violation. In  such situations, 
USAC may initiate [*19] recovery action agalnst both parties, and shall pursue such claims 
until the amount is satisfied by one of the parties. Pursuant to section 54.719(c) of the 
Commission's rules, any person aggrieved by the action taken by a division of the 
Administrator may seek review from the Commission. n36 

n36 47 C.F.R.  5 54.719. The standard of review such an appeal is de novo. 47 C,F.R. 5 
54.723, 

16. We note that USAC's determination concerning which party should be the recipient of the 
demand letter does not limit the Enforcement Bureau's ability to take enforcement action for 
any statutory or rule violation pursuant to section 503 of the Act. n37 Any recipient of the 
demand letter is obligated to repay the recovery amount by the deadlines described In the 
Commitment Adjustment Implementation Order. Failure to do so may subject such recipients 
to enforcement action by the Commission In addition to any collection action. n38 

n37 47 U.S.C.  6 503. 

n38 See Commitment Adjustment Imdementation Order, 15  FCC Rcd at 22980-81, 
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n40 USTA Petltion. 

n41 See United States v, Wurts, 303 U S .  414, 415 (1938); Qld &p&llc I w a n c e  Co. V ,  
275 (7th Cir. 199& '- Federal CroD Insu ranee Cora. 947 F.2d 269 

Inc. v. T.H. Bell 862 F,td 1168. 1175 (5th Cir. 1989 ("the government, without the aid of a 
statute, may recover money it mistakenly, erroneously, or illegally paid from a party that 

99 (9th Cir, 1987). 
received the funds without right."); California DeDt. o f Educ, V, Bennett, 829 F 7d 795. 798- 

19. Although parties assert that the OPM decision Is [*22] limited In its holding to.funds 
disbursed from the general Treasury, and Is therefore not relevant here because universal 
service funds are taken from a special fund that is not deposited in the Treasury, n42 that is 
too narrow a reading of the principle found In OPM. Rather, the prlnclple to  be drawn from 
OPM Is that the Commission cannot disburse funds in the absence of statutory authority, I t  is 
"'central to the real meaning of the rule of law, [and] not particularly controversial' that a 
federal agency does not have the power to act unless Congress, by statute, has empowered 
it to do so." n43 Thus, contrary to petltloners' argument, we are bound by statutory 
restrictions in the disbursement of the universal service fund regardless of whether such 
funds are drawn from the Treasury. 

n42 USTA Petltion at 3; Nextel Comments at 4; €x Parte Letter at 6,  n.9, 

n43 Transohio Savinas Bank v. Director, w e  of Thritt Smervlsion, 967 F.2d 598, 621 fO.C, 
Cir. 1992l(citatlon and Internal quotation omitted).' 

20. Moreover, the Commission's disbursement of funds in violation of the statute or a rule 
gives rise to a claim for recoupment. As [*23] the Commission stated in the Commitment 
Adjustment Order, the DCA Imposes a duty on agencies to attempt to collect on such claims. 
Specifically, the DCA requlres that "the head of an executlve, judicial, or legislative agency . . 
, shall try to collect a claim of the United States Government for money or property arising 
out of the activities of, or referred to, the agency." n44 Here, we flnd that the disbursement 
of funds in violation of the statute or a rule gives rlse to  claims that "arise out of the 
activities" of the Commission, /,e,, the activlty of ensuring that schools and libraries received 
discounts for telecommunications servlces, voice mail, Internet access, and internal 
connections pursuant to section 254(h). Therefore, we are obligated by law to  seek 
recoupment of  funds that were disbursed in violation of our statutoty authority. In  addition, 
parties' assertions that the collection mandate of the OCA is inapplicable to the schools and 
libraries universal service program because Its direct application is limited to  clalms for 
money owing to  the United States Treasury, Is Inaccurate. By Its terms, the DCA is not  
limited to funds that are owed to the Treasury. The [*24] OCA deflnes "debt or claim" as 
funds which are 'lowed to the United States," not merely those whlch are "owed to  the U.S. 
Treasury." n45 I n  fact, the DCA deflnes a "claim" to  Include overpayments from an agency- 
administered program, such as the federal universal service program. n46 

n45 3 1  USC 6 3701(b)(l). The Cornmission's regulations implementing the DCA provide: 

The terms "claim" and "debt" are deemed synonymous and interchangeable. They refer to an 
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amount of money, funds, or property that has been determlned by an agency oMcial to be 
due to the United States from any person, organization, or entity, except another Federal 
agency. For purposes of administrative offset under 31.V,.S,C, 3716., the terms "claim" and 
"debt" include an amount of money, funds, or property owed by a person to a State, the 
District of Columbia, American Samoa, Guam, the United States Virgin Islands, the 
Commonwealth of the Northern Mariana Islands, or the Commonwealth of Puerto Rico. 
"Claim" and "debt" include amounts owed to the United States on account of extension of 
credit or loans made by, insured or guaranteed by the Unlted States and all other amounts 
due the United States from fees, leases, rents, royalties, services, sales of real or personal 
property, overpayments, penalties, damages, interest, taxes, and forfeitures issued after a 
notice of apparent liability that have been partially paid or for which a court of competent 
jurisdiction has order payment and such order is final (except those arising under the 
Uniform Code of Military Justice), and other similar sources, 47 CFR 5 1.1901(e). [*25] 

n46 3 1  USC 6 3701(b)(l)(C). 

21. We therefore reject the Petitioners' argument that the authorities on which we relied in 
the Commitment Adjustment Order are inapplicable. We conclude that under these 
authorities, the Commission has an obligation to seek recovery of universal service funds 
disbursed in violation of the statute or a rule. 

22. USTA argues that we unlawfully delegated our authority to recoup universal servlce funds 
disbursed in violation of the statute or a rule to the Admlnlstrator because this duty Is not 
found in sections 54.702 or 54.705 of the Commission's rules. n47 We reject this argument. 
The Administrator oversees the administration of the schools and libraries support 
mechanism, including the administration of disbursing schools and libraries Funds consistent 
with, and under the direction of, the Commission's rules and precedent. I F  the Administrator 
allows funds to be disbursed in violation of the statute or a rule, It is wlthln the ambit of its 
administration and disbursement duties to seek recoupment in the first instance. Moreover, 
w e  note that the Commission retains its authority to seek final payment of its [*26] claim. 
n48 Thus, we have not unlawfully delegated the Cornmission's authority to seek recoupment 
of funds disbursed In violation of the statute or a rule. n49 

n47 47 CFR 5 5  54.702, 54.705 (rules delineating the Administrator's functions and 
responsibilities). 

n48 Commitment Adjustment Imdementation Order, 15 FCC Rcd 22975. 

n49 To the extent USTA suggests that the Commission adopted new recovery rules wlthout 
notice and comment in the Commitment Adjustment Order, we disagree. The Commisslon 
found that certain entities received universal service funds erroneously. The Commission has 
a duty t o  seek recoupment under several lines of authority, including the DCA. As such, the 
Commission simply applied its debt collection rules to an outstanding debt, 47 CFR 55 1.1901 
e t  seq. 

I V ,  PROCEDURAL MAITERS 

A. Paperwork  Reduction Act Analysis 

23. This document does not contain new or modlfied information collection requirements 
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subject to the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. In  addition, 
therefore, it does not contain any new or modified "information collection burden for small 
business concerns with fewer than 25 [ *27]  employees," pursuant to the Small Business 
Paperwork Relief Act of 2002, Public Law 107-198, see 44 U.S.C, 3506(c)(4). 

B. Final Regu la to ry  Flexibi l i ty  Cert i f icat ion 

24. The Regulatory Flexibility Act of 1980, as amended (RFA), n50 requlres that a regulatory 
flexibi tity analysis be prepared for notice-and-comment rule making proceedings, unless the 
agency certifies that "the rule will not, if promulgated, have a significant economic Impact on 
a substantial number of small entities." n51 The RFA generally defines the term "small entity" 
a s  having the same meaning as the terms "small business," "small organization," and "small 
governmental jurisdiction," n52 I n  addition, the term "small business" has the same meaning 
as the term "small business concern" under the Small Business Act. n53 A "small business 
concern'' is one which: (1) is Independently owned and operated; (2) is not dominant in its 
field of operation; and (3) satisfies any additional criteria established by the Small Business 
Administration (SBA). n54 

n50 The RFA, see 5 U.S.Co 6 601 -- 612, has been amended by the Small Business 
Regulatory Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title 11, 110 
Stat. 857 (1996). [*28] 

n51 5'U.S.C. 6 605(b). 

n52 5 U.S.C. 6 601(6). 

n53 5 U.S.C, 6 601(3) (incorporating by reference the deflnltion of "small-business concern" 
in the Small Business Act, 15 U.S.C, 8 6321, Pursuant to 5 U.S,C. 8 60 1(3), the statutory 
definition of a small business applies "unless an agency, after consultation with the Office of 
Advocacy of the Small Business Administration and after opportunity for public comment, 
establishes one or more definitions of such term which are appropriate to the activities of the 
agency and publishes such definition(s) in the Federal Register." 

n54 15  U.S.C. 6 632, 

25. An initial regulatory flexibility analysis (IRFA) was Incorporated in the Second Further 
Notice, 1-65 The Commission sought written public comment on the proposals In the Second 
Further Notice, including comment on the IRFA. No comments were received to the Second 
Further Notice or IRFA that specifically raised the issue of the impact of the proposed ru\es 
on [ * 2 9 ]  small entities. 

n S 5 S e c o n d - ~ ~ ~ h - ~ ~ N o l ~ c F C C - R c d a t  E9&6L 

26.  I n  this order, we now direct that recovery of funds disbursed to schools and libraries in 
violation of the Communications Act, or of a program rule, be sought from whichever party or 
parties have committed the violation. This n56 has no effect on any parties who have not 
violated our rules, except to make more money available for them to obtain through the 
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schools and libraries support program. I t  only Imposes a minimal burden on small entities 
that have violated our rules by requiring them to return funds they received in violation of 
our rules. We believe that the vast majority of entities, small and large, are in compliance 
with our rules and thus wlll not be subject to efforts to  any recover improperly disbursed 
funds. 

n56 See supra paras. 13 & 15. 

27.  Therefore, we certify that the requirements of the order will not have a significant 
economic impact on a substantial number of small entities. 

28, I n  addition, the order and this final certification will be sent to the Chief Counsel for 
Advocacy of the SBA, and will be published in the Federal Register, n57 

n57 See 5 U.S.C, § M ( b ) .  

[ * 3 0 ]  V. ORDERING CLAUSES 

29, ACCORDINGLY, I T  IS  ORDERED, pursuant to the authority contained in sections 1, 4(i), 4 
(j), and 254 of the Communications Act of 1934, as amended that this Order on 
Reconsideration and Fourth Report and Order In CC Docket No. 02-06 IS ADOPTED. 

30. IT  IS FURTHER ORDERED that the Petitions for Reconsideration filed by MCI WorldCom, 
Inc., United States Telecom Assoclatlon, and Sprint on November 8, 1999 are granted to the 
extent provided herein, 

31, IT  I S  FURTHER ORDERED that the terms of this Order on Reconsideration and Fourth 
Report and Order are effective thirty (30) days after publication in the federal register. 

32. IT I S  FURTHER ORDERED that the Commlssion's Consumer and Governmental Affairs 
Bureau, Reference Information Center, SHALL SEND a copy of this Order on Reconsideration 
and Fourth Report and Order, including the Final Regulatory Flexlbility Certification, to  the 
Chief Counsel for Advocacy of the Small Business Administration, 

FEDERAL COM MU N ICATIO NS COMMISSION 

Marlene H. Dortch 

Secretary 
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* ’ ‘ Udversall Service Administrative Company 
Schools & Libraries Division 

Administrator’s Decision on Appeal - Fandlng Year 2002-2003 

November 16,2004 

hthony Natoli 
Independtnt Computer Mahseaance, LLC 
1037 Route 46 East, Suito C-102 
Clifton, NJ 07013 

. ,  
Re: Dar Al-Hjlsmah Elemtntary School 

Re: BilledE&yNurnbn: * * 208847 
3 10459 47 1 Application Number: 

Funding Request Numws): 807576,807620,807665,807708. 
Your Correspondence Dated May 14,2004 

AAcr thorough review and inveQdon of all relevam facts, the Schools and Libraries 
Division (“SLD”) of the Universal Scrvicc Administrative Company (“USACT has made 
its decision in regard to your appeal of SLD’s Year 2002 Commitment Adjustment 
Decision for the Application Number indicated above. This letter explains the basis of 
SLD’s decision. Thc date of this letter begins the 60-day time period for appealing this 
decision to the Federal Communications Commission (“FCC“). If your letter of appeal 
included more h n  o.ne Application N u b e r ,  please note that for each application for 
which an appeal is submitttd, a scparate letter is sent. 

Fundim Request Number: 807576,807620,807665,807708, 
Decision on Appeal: 
Explanation: 

Denied in fulJ 

0 You state that the determinations made by USAC for the above hnding requests 
were founded on a s ~ p t i o n s  which had no basis ih fact and w%e made in the 
absence of suflicient information. You state that Independent Computer 
Maintenance, LLC (ICM) had no contact with the applicant, Dar Al-Hikmah 
Elementary School at the time the Form 470 and twbnology plan were filed 00 or 
about December 1 1,200 1.  ICM became involved with this funding request on 
March 3,2003 when, pursuant to a SPIN change request fkom the applicant, ICM 
was named the proposed new sckice provider replacing the previous provider, 
Diversified Computer Solutions, h c .  A copy of the applicant‘s request for a SPIN 
change and approval is included with the appeal, ICM had no input with the 
Fum 470 U t  was filed OT the technology plan preparation. ICM has obtained a 
copy of the Form 470 and has compared the Form 470 and technology plan at 
issue and after a review o f  the documentation it seems that they are a standard 



type form with few spaces to be completed by the applicant. The form ilself is 
actually identical to all other Forms 470 at issue in this appeal 
Forms 470 connected with other Commitment Adjustment Letters. With respect 
to the technology plans, ICM has coxnpakd the technology plan at issue with 
other technology plans being questioned and again, while the plans are similar, 
they all appear to be based upon infomation and sample technology plans that are 
available on the E-Rate Central website. ICM had no knowledge concerning the 
preparation of the technology plan at issue and it appears that the entity very 
likely accessed the E-Rate Central website and utilized the website as a basis for 
the preparation of its technology plan, as apparently other applicants did, thereby 
yielding technology plans that are shilar. 

well as the 

After a thorough review of the appeal and all relevant documentation, it has been 
determined that the documentation you submitted to SLD during thc come  of the 
Item 25 Selective Review process indicates that similarities in the Form 470: 
693490000396814 and technology plan'exist. During the course of the appeal 
review, it was determined that the applicant's form identifier is the Form 470 
number, standard seMcts are sought for each service category, service or 
fimction and quantity and or capacity is written in all capital letters. Upon review 
of the Item 25 documcntation that was submitted, it ww determined that identical 
language exists for all six competitive bidding questions, the template fax back 
has identical wording in what appears to be the same handwriting, and the 
template technology plan has identical wording and format. Based on this 
documentation, it was determined that similarities exist within the Form 470 and 
technology plan which indicate that the original vendor, Diversified Computer 
Solutions, Inc., was improperly involved in the competitive bidding process. 
Consequently, the appeal is denied in full. 

If your appeal has been approved, but funding has been reduced or denied, you may 
appeal these decisions to either the SLD or the Federal Communications Commission 
(FCC). For appeals that have been denid in full, partially approved, dismissed, or ' 

cancelled, you may file an appeal with the FCC. You should refer to CC Docket No. 02- 
6 on the first page of  your appeal to the FCC. Your appeal must be received or 
postmarked within 60 days of the date on this letter. Failure to meet this requirement will 
result in automatic dismissal of your appeal. If you are submitthg your"appe4 via United 
States Postal Service, send to: PCC, Office of the Secretary, 445 12th Street SW, 
Washington, DC 20554. Furthcr infomation and options for filing an appeal directly 
with the FCC can be found in the "Appeals Procedure" posted in the Reference Area of 
the SLD web site or by contacting the Client Service Bureau. We strongly recommend 
that you use the electronic filing options. 



l . 
We thank you for y o u  continued support, patience, and cooptdon d h g  the appeal 
process. 

Schools and Libraries Division 
Universal Sewice Administrative Company 

cc: AshrafEisa 
Dar Al-Hikmah Elementary School 
278 North 8' Street 
Prospect Park, NJ 071, I, 1 
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